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STATE OF NEW JERSEY
GOVERNMENT RECORDS COUNCIL

Supplemental Findings and Recommendations of the Executive Director
April 25, 2012 Council M eeting

Regina Okafor* GRC Complaint No. 2008-214
Complainant GRC Complaint No. 2010-46
V.

Township of Irvington (Essex)?
Custodian of Records

Records Relevant to Complaint: See 2008-214 Exhibit A and 2010-46 Exhibit A
Requests M ade:

GRC Complaint No. 2008-214: August 4, 6 and 15, 2008

GRC Complaint No. 2010-46: September 30, 2008 (6 requests), November 18, 2008 (2
requests), December 18, 2008, January 5, 2009, January 9, 2009, January 12, 2009,
January 14, 2009, January 16, 2009, February 4, 2009, February 10, 2009, February 20,
2009, March 11, 2009, March 17, 2009, March 24, 2009, August 31, 2009, September 2,
2009, September 4, 2009, September 9, 2009, September 10, 2009, September 15, 20009,
December 23, 2009 (2 requests), January 7, 2010, January 28, 2010, February 18, 2010
and March 8, 2010°

Responses M ade:

GRC Complaint No. 2008-214: August 7 and 18, 2008

GRC Complaint No. 2010-46: November 5, 2008

Custodian: Harold E. Wiener, Municipal Clerk

GRC Complaints Filed:

GRC Complaint No. 2008-214: September 27, 2008*

GRC Complaint No. 2010-46: March 10, 2010°

Backaground

November 18, 2009

At the November 18, 2009 public meeting, the Government Records Council
(“Council”) considered the November 10, 2009 Findings and Recommendations of the
Executive Director and all related documentation submitted by the parties in the matter of
Okafor v. Township of Irvington (Essex), GRC Complaint No. 2008-214. The Council
voted unanimously to adopt the entirety of said findings and recommendations. The
Council, therefore, found that based on the inadequate evidence presented in this matter,

! Represented by Chinemerem Njoku, Esq. (Elizabeth, NJ).

2 Represented by Willie L. Parker, Esq., of Township of Irvington Legal Department (Irvington, NJ).
% This complaint is not ripe for the Complainant’s OPRA request dated March 8, 2010.

* The Complainant signed the Denial of Access Complaint on said date.

® The GRC received the Denia of Access Complaint on said date.
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the GRC is unable to determine whether or not the Custodian unlawfully denied access to
the records responsive to the Complainant’s request. Therefore, this complaint should be
referred to the Office of Administrative Law for a hearing to resolve the facts to
determine whether the Custodian unlawfully denied access, and if so, for a further
determination of whether the Custodian knowingly and willfully violated OPRA and
unreasonably denied access under the totality of the circumstances.

November 23, 2009
Council’s Interim Order distributed to the parties.

April 8, 2010

At the April 8, 2010 public meeting, the Government Records Council
(“Council”) considered the April 1, 2010 Findings and Recommendations of the
Executive Director and all related documentation submitted by the parties in the matter of
Okafor v. Township of Irvington (Essex), GRC Complaint No. 2010-46. The Council
voted unanimously to adopt the entirety of said findings and recommendations. The
Council, therefore, found that based on the inadequate evidence presented in this matter,
the GRC is unable to determine whether or not the Custodian unlawfully denied access to
the records responsive to the Complainant’s request and/or violated OPRA by charging
the Complainant excessive specia service charge fees. Therefore, this complaint should
be referred to the Office of Administrative Law for a hearing to resolve the facts to
determine whether the Custodian unlawfully denied access to the requested records
and/or charged the Complainant excessive special service charge fees, and if so, for a
further determination of whether the Custodian knowingly and willfully violated OPRA
and unreasonably denied access under the totality of the circumstances,

April 12, 2010
Council’ s Interim Order distributed to the parties.

September 20, 2010
GRC Complaint Numbers 2008-214 and 2010-46 forwarded to the Office of
Administrative Law (“OAL”").

December 16, 2011

Administrative Law Judge's Initial Decision. The Administrative Law Judge
(“ALJ’) conducted a hearing wherein GRC Complaint No. 2008-214 and GRC
Complaint No. 2010-46 were heard jointly.® After reviewing the procedural history and
facts of the complaint, the ALJ determined in relevant part that:

® In the “Requests Encompassed by GRC 10243-10 (GRC Complaint 2010-46)" section of the ALJ s Initial
Decision, the ALJ stated “...the GRC decision noted that petitioner alegedly made requests on September
2, 4, 9 and 10, 2009, but had not provided documentation to the GRC.” In that same section, the ALJ
noted, “Petitioner and the GRC complaint indicated that she submitted a request on January 28, 2010, but it
was not included in the record.” The GRC referenced OPRA requests made by the Complainant on
September 2, 4, 9 and 10, 2009 as well as January 28, 2010 because the Complainant verified in Paragraph
3 of her Denia of Access complaint that she submitted OPRA requests to the Custodian on those dates.
However, the Complainant only attached a copy of the OPRA request dated September 2, 2009 to her
complaint. The Custodian also date stamped this same reguest as received on September 2, 2009.

Regina Okafor v. Township of Irvington (Essex), 2008-214 and 2010-46 — Supplemental Findings and Recommendeations of the 2
Executive Director



“[Custodian], especially its police department, failed to respond to
[Complainant] within seven business days of her OPRA requests.
However, the onerous and numerous requests made by [ Complainant] are
not encompassed by intent of OPRA since many lacked specificity, and as
such OPRA'’s deadlines became inapplicable.

[Complainant’s] request dated August 1, 2008, is not covered by
OPRA because it did not specify a date for the calls requested. Smilarly,
the two-part request on August 4, 2008, was not covered by OPRA,
because its first part did not identify which of the approximately twenty-
eight police station telephone lines was called...[and] ...did not provide a
specific time. Petitioner’s request dated August 6, 2008, was not covered
by OPRA because it did not seek a specific record, but instead sought
information...

[Complainant’g] request dated August 15, 2008, similarly failed to
specifically identify records...[t]he request listed thirty-seven dates and
times requesting calls, but the time spans requested were as great as
twenty-four hours.

[Complainant’s] request on September 2, 2008, was also not
encompassed by OPRA because it asked for seventeen calls.. [that] ...were
not identified in a letter from the director of police to a township
councilman written a year prior to the submission of the request.

[Complainant’s] first request dated September 30, 2008, was not
covered by OPRA, because...it failed to identify which police line she
contacted. The second and third requests on September 30, 2008, also
were not encompassed by OPRA, because they did not seek a specific
record. Part of [Complainant’g fifth request on September 30, 2008, was
not covered by OPRA because it lacked specificity.

Part of [Complainant’s] request, dated October 9, 2008, sought
the very same materials as the request of September 2, 2008, and...[p] art
of [Complainant’s] request on December 12, 2008, also was not covered
by OPRA, because it was not specific... Smilarly, part of [ Complainant’ ]
request dated December 18, 2008, was not encompassed by OPRA
because it did not seek a record... Part of [Complainant’s] request dated
January 5, 2009, was also not covered by OPRA...

Part of [Complainant’s] request dated January 5, 2009, was also
not governed by OPRA because it purportedly “ re-submitted” the same
request on August 4, 2008, and provided no additional information about
the calls requested.. the two-part August 4, 2008, request was not covered
by OPRA because thefirst part did not identify which of the approximately
twenty-eight police station telephone lines were called and the second
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portion identified the call(s) as being to 911, but did not provide a specific
time. Additionally, [Complainant’s] request dated January 9, 2009, was
not governed by OPRA because it failed to indicate the line called or
subject matter of the call.  Furthermore, [another] portion of
[Complainant’s] request dated January 9, 2009...was also not covered by
OPRA because it failed to specify the date, line called, or even the number
of calls made during that period.

[Complainant’g] first request dated January 14, 2009, is not
governed by OPRA, because it does not seek any particular document...
[Complainant’s] second and third requests on January 14, 2009, were not
governed by OPRA because both sought information rather than a
particular record...

Part of [Complainant’s] request dated January 16, 2009, was not
encompassed by OPRA because it sought information rather than a
record... Part of [Complainant’s] request dated January 23, 2009, was
also not covered by OPRA, because it was not specific... Smilarly, part
of the first request of February 4, 2009, was not governed by OPRA
because it sought information, rather than a record...

[Complainant’s] entire second request, dated February 4, 2009,
was not covered by OPRA.... Smilarly, the entire request on February 20,
2009, was not encompassed by OPRA because [ Complainant] sought no
document...

Neither [ Complainant’s] request dated March 17, 2009, nor part
of [ Complainant’ g request dated March 24, 2009, were covered by OPRA
because they were not specific. Nor was [ Complainant’s] request on April
7, 2009, encompassed by OPRA, because it, too, lacked specificity...

Although [Complainant’s] request dated August 31, 2009, was
partially responded to, it was not covered by OPRA because it sought
information rather than any specific records... Smilarly, the request on
September 15, 2009, was not governed by OPRA because it, too, only
sought information rather than a specific record.

[Complainant’g] first request on December 23, 2009, was not
covered by OPRA because it failed to clearly specify exactly what
[ Complainant] sought...

One part of [Complainant’s] request dated February 18, 2010,
was also not governed by OPRA because it was not specific... Portions of
the OPRA requests submitted subsequent to the GRC complaints were also
not covered by OPRA...
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Although most of [Complainant’s] requests did not meet the
requirements of OPRA, some did. Sxteen of [ Complainant’s] more than
forty separate requests were proper and encompassed by OPRA, in whole
or part, including her requests on September 30, 2008; October, 9, 2008;
December 12, 2008; January 5, 16, and 23, 2009; February 4 and 10,
2009; March 24 2009; December 23, 2009; January 7, 2009; February
18, 2009; March 24, 2010; and April 29, 2010, which are now discussed
at length...

Although, as described above, [Custodian] violated certain
provisions of OPRA, the next discussion concerns whether a civil penalty
should be imposed. Such penalty is only imposed if the violation was
knowing and willful and the individual unreasonably denied access under
the totality of the circumstances...

Here, respondent’s custodian Wiener, a credible witness, did not
knowingly and willingly violate the provisions of OPRA because his
conduct cannot be described as containing a positive element of conscious
wrongdoing.

Furthermore, although the number of OPRA requests made by
[Complainant] may not have reached the same level of requests made in
Caggiano, [Complainant], nevertheless, has made an extraordinary
amount of requests...by her own admission, [Complainant] *made
literally hundreds of Open Records Requests for public documents’ from
[Custodian] ...

Whether members of the police department...knowingly and
willfully violated the provisions of OPRA isless clear fromthe record...

Regardless, this is not a case of the police department not
responding to any of [Complainant’s] requests...police department
officials did not unreasonably deny access under the totality of the
circumstances...

When imposing a special charge, the burden of proving the actual
costs rests on the [Custodian]..[hjere, [Complainant] requested
documents that were difficult to access. Theretrieval of those records was
complicated, and required a search through a computer program to
determine whether particular dates and lines had been recorded and were
still in the system...the amount of manipulation required to obtain the
records was substantial. As such, a reasonable special charge based on
the labor cost of the personnel providing the service that was actually
incurred by the agency was appropriate.
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On November 5, 2008, a letter from the custodian to
[ Complainant] indicated that there was a $20 fee for the records requests
of September 30, 2008. [ Complainant] submitted a paid receipt dated
November 11, 2008, in the amount of $20. Regarding [ Complainant’s]
request dated January 16, 2009, the department indicated that the records
could be provided, but at an estimated cost of $606.80. Regarding
[Complainant’s] request on March 24, 2009, the department indicated
that petitioner could be provided the records at an estimated cost of
$195.60 plus $20 for the compact disk. A response to the request on
January 7, 2010, indicated that the records could be provided for a
service charge of $161.91. The only explanations introduced by
[Custodian] were for the January 16, 2009, and March 24, 20009,
requests...

..[ TI he imposition of a $20 fee for the use of a compact disk was
arbitrary and without basis...However, [Custodian’s] explanation for the
labor costs associated with the request dated March 24, 2009, was
appropriate...

Although [ Complainant] provided numerous receipts for payment
of fees, they did not pertain to documents referred in the complaints filed
with the GRC, and will therefore not be addressed. It should further be
noted that [ Complainant] did not pay the above mentioned fees of $161.91
and $606.80.

OPRA also provides for attorney's feesin certain situations...

Here, as discussed above, [Custodian’'s] failure to respond to
[Complainant’s] requests within the mandated seven-business-day period
automatically qualified those requests as denials. Although the imposition
of a civil penalty is inappropriate here, the custodian failed to meet its
burden of proving that the denial was lawful. As such [Complainant] is
entitled to reasonable attorney’ s feesunder N.J.SA. 47:1A-6.

[Complainant] proceeded pro se throughout the hearings in this
matter. A pro se litigant is not entitled to attorney’s fees under New
Jersey law. See Alpert, Goldberg, Butler, Norton and Weiss, P.C. v.
Quinn, 410 N.J. Super. 510, 547 (App. Div. 2009) (explaining that even an
“ attorney appearing pro se is not entitled to fees unless they are actually
incurred as opposed to imputed” under R. 1:4-8's provision for fee
shifting). [Complainant’s] brief claims an astounding $13,500 in legal
fees accumulated solely for the production of that brief, claiming a total of
fifty-four hours were spent in its preparation, at a $250 per hour rate...
[W] hile a reasonable attorney fee would be appropriate here, the fact that
[Complainant] proceeded throughout the hearings pro se should be
weighed carefully in providing a more reasonable amount than that
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asserted in [Complainant’s| brief. | find as reasonable an hourly rate of
$150 and the following...

Total Hours at $150 Per Hour 24 Hours
Total Fee $3600

Many of [Complainant’s] OPRA requests were not governed by
OPRA because they either lacked specificity or did not seek government
records. Although [Complainant] made more than forty requests in this
matter, OPRA governed only sixteen of those requests that were valid, in
whole or in part..[0]f the valid requests, [Custodian] failed to meet its
burden of proving that the denial of access was authorized by law when, in
most instances, it failed to respond. Nonetheless, imposition of a civil
penalty is not appropriate here. Even if the custodian or public officials
knowingly and willfully violated OPRA, the denial was not unreasonable
under the totality of the circumstances presented here where
[Complainant] filed voluminous requests, many of which were often
unclear, non-specific, or which sought information, not documents.
Therefore, many of her requests were not even governed by OPRA, and |
so CONCLUDE.

ORDER

For the reasons set forth above, it is hereby ORDERED that the
complaints filed by [Complainant] be and are hereby DISMISSED,
except that she be GRANTED attorney’s fees in the amount of $3600 and
the sum of $20 be reimbursed.

| hereby FILE my Initial Decision with the GOVERNMENT
RECORDS COUNCIL for consideration.

This recommended decision may be adopted, modified or rejected
by the GOVERNMENT RECORDS COUNCIL, who by law is authorized
to make a final decision in this matter. If the Government Records
Council does not adopt, modify or reject this decision within forty-five
days and unless such time limit is otherwise extended, this recommended
decision shall become a final decision in accordance with N.J.SA.
52:14B-10."

January 11, 2012

Telephone call from the Complainant to the GRC. The Complainant informs the
GRC that she is not pleased with the ALJs Initial Decision. The Complainant aso
informs the GRC that the GRC failed to provide the OAL with all of the Complainant’s
OPRA requests and therefore she intends to hold the GRC responsible for its negligence
in not transmitting all of the Complainant's OPRA requests to the OAL. The
Complainant asks the GRC to provide her with a copy of the GRC's records which
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contain the dates that the GRC determined she filed her OPRA requests which formed the
basis of the two complaints that the GRC transmitted to OAL.

The GRC informs the Complainant that the GRC is sorry that she is displeased
with the ALJ s Initial Decision; however, the GRC informs the Complainant that she may
file exceptions thereto and should consult legal counsel for further information regarding
that process. The GRC also informs the Complainant that all of the OPRA requests that
the Complainant listed in her complaints were made a part of the Council’s Interim
Orders and that if the Council’s Orders were inaccurate she should have requested
reconsideration thereof following her receipt and review of the Orders from the GRC.

January 11, 2012

E-mail from the GRC to the Complainant. The GRC confirms a telephone
conversation between the Complainant and the GRC earlier this date and forwards to the
Complainant copies of the dates the GRC determined that she filed her OPRA requestsin
the two (2) instant complaints together with copies of the OPRA requests that were
attached to the complaints.

January 11, 2012

E-mail from the Complainant to the GRC. The Complainant informs the GRC
that the OPRA requests she submitted on the following dates were barred from
consideration by the ALJ at the OAL hearing: September 4, 2008, September 30, 2008,
November 18, 2008, December 18, 2008, January 5, 2009, January 9, 2009, January 12,
2009, January 14, 2009, January 16, 2009, February 4, 2009, February 10, 2009,
February 20, 2009, March 11, 2009, March 17, 2009, March 24, 2009, August 31, 2009,
September 2, 2009, September 9, 2009, September 10, 2009, September 15, 2009,
December 23, 2009, January 7, 2010, January 28, 2010, and February 18, 2010.”

January 11, 2012
E-mail from the Complainant to the GRC. The Complainant requests a copy of
the OPRA requests contained in GRC Complaint No. 2010-46 Exhibit A.

January 11, 2012

E-mail from the Complainant to the GRC. The Complainant demands a
certification from the GRC averring that the GRC never had a copy of the Complainant’s
OPRA requests for GRC Complaint Numbers 2008-214 and 2010-46 in its possession.

January 12, 2012

E-mail from the Complainant to the GRC. The Complainant informs the GRC
that the ALJ received al of the Complainant’'s Denial of Access Complaints but
dismissed the complaints because the GRC intentionaly removed some “main forms.”
The Complainant demands to know the whereabouts of OPRA request forms for GRC
Complaint No. 2010-46 which she states are the same requests that she referenced in her

" The Complainant aso refers to afootnote which refers to an OPRA request but the Complainant failed to
identify the document upon which the footnote appears.
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January 11, 2012 e-mail to the GRC. The Complainant contends that time is of the
essence.

January 12, 2012

E-mail from the GRC to the Complainant. The GRC informs the Complainant
that the GRC is sending to the Complainant by overnight delivery a CD containing the
GRC's complete case file for GRC Complaint No. 2010-46.2 The GRC also informs the
Complainant that on November 25, 2009 the GRC sent the Complainant a CD with the
GRC’'s complete case file for GRC Complaint No. 2008-214. The GRC informs the
Complainant that the information contained on the two (2) CDs represents al of the
records that the GRC has on file for the two complaints. The GRC informs the
Complainant that it will not submit the certification demanded in her e-mail dated
January 11, 2012.

January 13, 2012

E-mail from the Complainant to the GRC. The Complainant states that the GRC
continues to dodge and ignore her concerns about the missing OPRA request forms. The
Complainant wants to know if the GRC detached her OPRA requests from her
complaints. The Complainant asks who at the GRC submitted her complaints to OAL.
The Complainant also asks the GRC to explain to her the ramifications of the ALJs
Initial Decision.

January 13, 2012

E-mail from the GRC to the Complainant. The GRC informs the Complainant
that no one at the GRC is dodging or ignoring her concerns about the OPRA request
forms that the Complainant aleges are missing. The GRC reaffirms that it has provided
the Complainant with copies of the GRC's entire case files for GRC Complaint Numbers
2008-214 and 2010-46. The GRC informs the Complainant that the Executive Director
of the GRC transmits complaints to OAL. The GRC further informs the Complainant
that she will have to consult with her private attorney for an explanation of the ALJ's
Initial [%ecision as well as any other legal advice related to the Complainant’s OAL
hearing.

January 19, 2012

Custodian’s exceptions to the ALJ s Initial Decision. Custodian’s Counsel asserts
that the Complainant proceeded throughout the course of the OAL hearing pro se.
Counsel further asserts that after the close of the OAL hearing the Complainant retained
the services of an attorney to write the post-hearing brief. Custodian’s Counsel states that
the Complainant’s Counsel neither made a forma appearance throughout the hearing
process nor did he present the court or the Custodian’s Counsel with a letter of
appearance. Counsel asserts that the ALJ cited Alpert, Goldberg, Butler, Norton and
Weiss, P.C. v. Quinn, 410 N.J. Super. 510, 547 (App. Div. 2009) as authority for the

8 This document was too large for submission via e-mail.

° The Complainant sends additional e-mails to the GRC; however the e-mails restate the Complainant’s
assertions already presented to the GRC.

19 The Custodian’ s exceptions are not dated; thisis the postmark date on the submission.
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proposition that “[a] pro se litigant is not entitled to attorney’s fees under New Jersey
law.” Counsdl further asserts that the manner by which the Complainant’s Counsel
proceeded in this matter is inconsistent with R. 1:21-1 (a) through (f) governing
representation before the Administrative Law Courts. As such, Counsel asserts that the
Township of Irvington should not be burdened with legal fees for a post hearing
submission; therefore, Counsel contends the award of attorney fees by the ALJ to the
Complainant should be vacated.

January 20, 2012"

Complainant’s exceptions to the ALJ s Initial Decision. The first twenty-two (22)
pages of the Complainant’s exceptions detail various problems she has had in the past
with the Township of Irvington and the Irvington Police Department.*

In the Complainant’ sfirst legal argument, she contends the following:

o The ALJ erred in not considering the Complainant’s requests for September 30,
2008, October 9, 2008, November 18, 2008, December 12, 2008, December 18,
2008, January 6, 2009, January 9, 2009, January 16, 2009, January 23, 2009,
February 4, 2009, February 10, 2009, February 20, 2009 and March 11, 2009
because the Complainant subsequently filed GRC Complaint No. 2010-46 which
included OPRA requests for these dates. The Complainant also states that the
only Cigmplai nt that the GRC indicated was not ripe for adjudication was March 8,
2010.

o The ALJ failed to acknowledge the Complainant’s requests for police dispatch
logs, incident reports and records of incoming telephone calls.

o The ALJ erred in upholding the Custodian’s denia of access to a police officer's
name.

o The ALJ erred by making a conclusory statement regarding the credibility of
certain witnesses with respect to their testimony concerning copying Costs.

o The ALJ erred in finding that the Complainant requested copies of 911 telephone
calls in her request dated September 30, 2008. As such, the Complainant was
charged copying fees when such fees should not have been charged.

! The Complainant’s exceptions are not dated. This is the date the GRC received the exceptions; however,
the exceptions were accepted as a timely submission because the GRC determined that the exceptions were
received by DCA mailroom personnel on the deadline date but not delivered to the GRC until after the
deadline date.

12 These problems, and the consequent issues, are not relevant to the ALJ s Initial Decision; therefore, it is
not necessary for the GRC to recite them herein.

13 With respect to GRC Complaint No. 2010-46, this assertion is not entirely accurate because the
Complainant did not include OPRA requests in that complaint for the following dates. October 9, 2008,
December 12, 2008, January 6, 2009, and January 23, 2009. Notwithstanding this fact, the ALJ did
acknowledge and address OPRA requests submitted by the Complainant on October 9, 2008, December 12,
2008, and January 23, 20009.
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In the Complainant’ s second legal argument, the Complainant asserts that:

o The ALJ s reliance upon Caggiano v. Borough of Stanhope, GRC 7725-07, Initial
Decision (April 17, 2008), as precedent for determining the Custodian’s absence
of knowledge, willfulness or intent in denying the Complainant access to the
reguested records is misplaced.

o The ALJ erred by finding that the Custodian was heedless or negligent in denying
the Complainant access to the requested records. The Complainant asserts that
the ALJ failed to apply the legal standards set forth in N.J.S.A. 47:1A-7.e. to
determine whether the Custodian’s actions rose to the level of a knowing and
willful violation of OPRA. The Complainant contends that the Custodian shifted
his responsibility under OPRA to others, failed to conduct any practical follow-
up, and willfully and intentionally made a calculated effort to deny the
Complainant access to the records she requested.

o The GRC should reject the ALJ s findings that the Custodian did not knowingly
and willfully violate OPRA because the agency has the burden of directing a
competent witness to testify that the denial of access was authorized by law.**

o The ALJ erred by not inferring “knowing and willfulness’ from fabrications,
misrepresentations, fraud, and evidence tampering which was designed by the
Custodian to deny the Complainant access to the requested records.™

o The ALJ erred by not inferring “knowing and willfulness” from the excessive
copying charges billed to the Complainant for requested records. The ALJ further
erred by not finding that the Custodian overcharged the Complainant for copies;
specifically, the Complainant contends that in her January 16, 2009 OPRA
request she asked for a record of one (1) telephone call regarding the citation of
her vehicle for illegal parking on January 15, 2009 and the Custodian charged her
$600.00 as a special service fee for the one record but she did not receive the
record because she could not afford to pay the $600.00. The ALJ should have
determined that the Custodian violated N.J.S.A. 47:1A-5.b. by overcharging the
Complainant for the record because this type of excessive charging by the
Custodian was designed to discourage the Complainant from requesting records
from the Township of Irvington. The ALJ could have inferred that the Custodian
knowingly and willfully violated OPRA based upon such overcharging for copies
of records.

In the Complainant’ s third legal argument, the Complainant asserts that:

% In support of her statement, the Complainant follows this assertion with several examples of alegedly
incompetent witness testimony to indicate that the agency failed to meet its burden of directing a competent
witness to testify that the denial of access was authorized by law.

3 1n support of her statement, the Complainant follows this assertion with several examples of statements
and omissions by witnesses who alegedly provide proof of fabrications, misrepresentations, fraud, and
evidence tampering by the Township of Irvington.
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o The ALJ erred by arbitrarily reducing the time and fees that the Complainant’s
Counsal expended to represent the Complainant in this matter because Counsel’s
$250.00 hourly fee and the time expended were fair and reasonable.’® The
Complainant is therefore entitled to an award of $13,500.00 in legal fees.

o The ALJ s refund to the Complainant of a $20.00 token amount was arbitrary and
capricious. The ALJ erred by not finding that the Complainant was entitled to a
refund of fees charged by the Custodian in excess of the statutorily-mandated
amount and that the Complainant was not entitled to compensation for out-of-
pocket expenses such as the cost of paper, copying fees, cartridges, binders,
postage, mailing expenses, subpoena fees, transportation expenses and other
related costs totaling $3,744.08.

In the Complainant’s fourth legal argument, the Complainant asserts that there is
more than sufficient evidence to support a claim that the Custodian was willful,
intentional, knowing and unreasonable in denying the Complainant access to the
requested records. Accordingly, the ALJ erred in not imposing a civil penalty in the
amount of $1,000.00 against the Custodian.

February 2, 2012

E-mail from the GRC to the Custodian, Custodian’s Counsel, Complainant and
Complainant’'s Counsal.” The GRC informs the parties that the GRC has requested an
extension of time from the Office of Administrative Law until March 30, 2012 in order to
issue the final decision in the instant complaints. The GRC provides a copy of the form
of Order of Extension to the parties.

February 3, 2012
E-mail from OAL to the GRC. OAL delivers the Order of Extension signed by
the Acting Director of OAL to the GRC.

February 3, 2012

E-mail from the GRC to the Custodian, Custodian’s Counsel, Complainant and
Complainant’s Counsel.’® The GRC forwards a copy of the signed Order of Extension to
the parties.

March 23, 2012

E-mail from the GRC to the Custodian, Custodian’s Counsel, Complainant and
Complainant’s Counsel.’® The GRC informs the parties that the GRC has requested an
extension of time from the Office of Administrative Law until May 15, 2012 in order to

18 The Complainant presents a detailed legal argument to support her status as a “prevailing party” entitled
to fees; however, this portion of the legal argument is irrelevant because the ALJ had already declared the
Complainant a prevailing party.

" This correspondence was transmitted to the Complainant’s Counsel viafacsimile,

'8 This correspondence was transmitted to the Complainant’s Counsel viafacsimile,

!9 This correspondence was transmitted to the Complainant’s Counsel viafacsimile,
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issue the final decision in the instant complaints. The GRC provides a copy of the form
of Order of Extension to the parties.

March 26, 2012
E-mail from OAL to the GRC. OAL delivers the Order of Extension signed by
the Acting Director of OAL to the GRC.

March 26, 2012

E-mail from the GRC to the Custodian, Custodian’s Counsel, Complainant and
Complainant’s Counsel.®® The GRC forwards a copy of the signed Order of Extension to
the parties.

Analysis

Whether the GRC should adopt, modify or reect the ALJ’s Initial Decision dated
December 16, 20117?

The ALJ s findings of fact are entitled to deference from the GRC because they
are based upon the ALJ s determination of the credibility of the parties.

“The reason for the rule is that the administrative law judge, as a finder of fact,
has the greatest opportunity to observe the demeanor of the involved witnesses and,
consequently, is better qualified to judge their credibility.” In the Matter of the Tenure
Hearing of Tyler, 236 N.J. Super. 478, 485 (App. Div.), certif. denied 121 N.J. 615
(1990). The Appellate Division affirmed this principle, underscoring that, “ under existing
law, the [reviewing agency] must recognize and give due weight to the ALJs unique
position and ability to make demeanor-based judgments.” Whasun Lee v. Board of
Education of the Township of Holmdel, Docket No. A-5978-98T2 (App. Div. 2000), slip
op. a 14. “When such a record, involving lay witnesses, can support more than one
factua finding, it isthe ALJ's credibility findings that control, unless they are arbitrary or
not based on sufficient credible evidence in the record as awhole.” Cavalieri v. Board of
Trustees of Public Employees Retirement System, 368 N.J. Super. 527, 537 (App. Div.
2004).

The ultimate determination of the agency and the ALJ s recommendations must
be accompanied by basic findings of fact sufficient to support them. State, Dep't of
Health v. Tegnazian, 194 N.J. Super. 435, 442-43 (App. Div. 1984). The purpose of such
findings “is to enable a reviewing court to conduct an intelligent review of the
administrative decision and determine if the facts upon which the order is grounded
afford a reasonable basis therefor.” 1d. at 443. Additionally, the sufficiency of evidence
“must take into account whatever in the record fairly detracts from its weight”; the test is
not for the courts to read only one side of the case and, if they find any evidence there,
the action is to be sustained and the record to the contrary is to be ignored (citation
omitted). St. Vincent’s Hospital v. Finley, 154 N.J. Super. 24, 31 (App. Div. 1977).

% This correspondence was transmitted to the Complainant’s Counsel viafacsimile.
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Here, the ALJ fairly summarized the testimony and evidence, explaining how she
weighed the proofs before her and explaining why she credited, or discredited, certain
testimony. The ALJ s conclusions are clearly aligned and consistent with those credibility
determinations. As such, the Council finds that it can ascertain which testimony the ALJ
accepted as fact, and further, finds that those facts provide a reasonable basis for the
ALJ s conclusions.

Therefore, the Council accepts the ALJ's Initia Decision dated December 16,
2011, which concludes: “For the reasons set forth above, it is hereby ORDERED that
the complaints filed by [ Complainant] be and are hereby DISMISSED, except that she
be GRANTED attorney’'s fees in the amount of $3,600 and the sum of $20 be
reimbursed.”

Conclusions and Recommendations

The Executive Director respectfully recommends the Council accepts the
Administrative Law Judge’s Initial Decision dated December 16, 2011, which concludes:
“For the reasons set forth above, it is hereby ORDERED that the complaints filed by
[Complainant] be and are hereby DISMISSED, except that she be GRANTED
attorney’ s fees in the amount of $3,600 and the sum of $20 be reimbursed.””

Prepared By: John E. Stewart, Esg.

Approved By: Catherine Starghill, Esg.
Executive Director

April 18, 2012
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At the November 18, 2009 public meeting, the Government Records Council
(“Council”) considered the November 10, 2009 Findings and Recommendations of the
Executive Director and all related documentation submitted by the parties. The Council
voted unanimously to adopt the entirety of said findings and recommendations. The
Council, therefore, finds that based on the inadequate evidence presented in this matter,
the GRC is unable to determine whether or not the Custodian unlawfully denied access to
the records responsive to the Complainant’s request. Therefore, this complaint should be
referred to the Office of Administrative Law for a hearing to resolve the facts to
determine whether the Custodian unlawfully denied access, and if so, for a further
determination of whether the Custodian knowingly and willfully violated OPRA and
unreasonably denied access under the totality of the circumstances.
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STATE OF NEW JERSEY
GOVERNMENT RECORDS COUNCIL

Findings and Recommendations of the Executive Director
November 18, 2009 Council Meeting

Regina Okafor? GRC Complaint No. 2008-214
Complainant

V.

Township of Irvington (Essex)?
Custodian of Records

Records Relevant to Complaint: See Exhibit A.

Requests Made: August 4, 6 and 15, 2008
ResponsesMade: August 1, 7 and 18, 2008
Custodian: Harold E. Wiener, Municipa Clerk
GRC Complaint Filed: September 27, 2008°

Background

August 4, 6 and 15, 2008*
Complainant’s Open Public Records Act (“OPRA™) requests. The Complainant
reguests numerous and various records on official OPRA request forms

August 1, 7 and 18, 2008

Custodian’s response to the OPRA requests.” The Custodian responds in writing
to the Complainant’s OPRA requests dated August 6 and August 15, 2008 in a timely
manner; however, the Custodian’s responses are deficient. The Custodian’s response to
each OPRA request consists of copying the Complainant with arouting memo that the
Custodian forwards to various municipal officials informing said personnel of the OPRA
request and directing them to reply directly to the Complainant. Thereisno provision for
follow-up in a timely manner to ensure that either the requested records are lawfully
denied or the correct records are disclosed to the Complainant.

September 27, 2008
Denia of Access Complaint filed with the Government Records Council (“GRC”)
with numerous attachments. The Complainant asserts that the Custodian failed to

1 No legal representation listed on record.

2 Represented by Willie L. Parker, Esq., of Township of Irvington Legal Department (Irvington, NJ).
%The Complainant signed the Denial of Access Complaint on said date.

*The Complainant also verifiesin her complaint that she filed an OPRA request dated August 1, 2008;
however, the Complainant failed to attach a copy of that request to her complaint.

®It is unknown if the Custodian responded to the Complainant’s OPRA request dated August 4, 2008.
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properly respond to her OPRA requests dated August 1, 4, 6 and 15, 2008. The
Complainant further asserts that she was denied all but three (3) of the requested records.

The Complainant agrees to mediate this complaint.

September 30, 2008
Offer of mediation sent to the Custodian.

October 1, 2008
The Custodian agrees to mediate this complaint.

October 2, 2008
The complaint is referred for mediation.

August 17, 2009
The complaint is referred back from mediation to the GRC for adjudication.

August 17, 2009

Letter from the GRC to the Complainant. The GRC informs the Complainant that
the matter has been referred back from mediation to the GRC for adjudication and offers
the Complainant an opportunity to amend her complaint in the event some issues were
resolved during mediation.

August 25, 2009
Request for the Statement of Information (*SOI”) sent to the Custodian.

August 30, 2009
Complainant sends the GRC an amended Denial of Access Complaint.®

August 30, 2009

E-mail from the GRC to the Custodian’s Counsel. The GRC confirms an earlier
telephone conversation between the GRC and the Custodian’s Counsel, wherein Counsel
requested an extension of time until September 8, 2009 to complete and submit the SOI
to the GRC.

September 1, 2009

Delivery to the GRC from the Complainant. The Complainant delivers a copy of
her amended complaint pages, time stamped on August 31, 2009 by the Custodian, along
with one hundred sixty-seven (167) additional pages of attachments.”

 The Complainant adds OPRA requests to her amended complaint that did not form the basis of her
original complaint. The requests are dated: September 30, 2008, October 9, 2008, November 18, 2008,
December 12, 2008, December 18, 2008, January 6, 2009, January 9, 2009, January 16, 2009, January 23,
2009, February 4, 2009, February 10, 2009, February 20, 2009 and March 11, 2009. All of the
aforementioned requests postdate the date of the complaint and will not be considered as part of the
adjudication of this complaint.

Regina Okafor v. Township of Irvington (Essex), 2008-214 — Findings and Recommendations of the Executive Director 2



September 9, 2009

Letter from the GRC to the Custodian. The GRC sends a letter to the Custodian
indicating that the GRC provided the Custodian with a request for a SOl on August 25,
2009 with an extended GRC submission date of September 8, 2009, but to date has not
received aresponse. Further, the GRC states that if the SOI is not submitted within three
(3) business days, the GRC will adjudicate this complaint based solely on the information
provided by the Complainant.

September 9, 2009

Letter from the Custodian to the Custodian’s Counsel. The Custodian forwards
the GRC’'s “No Defense” letter dated September 8, 2009 to Counsel. The Custodian
directs Counsel to give the letter Counsel’ s immediate attention.

September 23, 2009
Custodian’s SOI attaching one hundred sixty-seven (167) pages of documents.®
The SOI is materialy defective in almost every respect:

e The Custodian failed to attach copies of the OPRA records requests upon which
the complaint is based and instead stated, “see al attached records.”

e The Custodian failed to certify as to the date on which the Custodian received the
OPRA requests and instead stated that the requests were date stamped by the
Clerk’s office, or dated stamped by the Municipa Court, or dated by the Police
Chief or dated by the Director of Police.

e The Custodian failed to certify as to the dates on which the Custodian responded
to the OPRA requests and instead stated, “ see al attached records.”

e The Custodian failed to provide responsive answers to the queries contained on
the document index, rendering the document index worthless.

e The Custodian failed to certify as to the search undertaken to satisfy the records
requests upon which the complaint is based and instead stated, “see al attached
records.”

e The Custodian failed to certify as to the last dates on which documents that may
have been responsive to the request were destroyed in accordance with the law
and instead stated, “see al attached records.”

e The Custodian failed to certify that the documents attached to the SOI are true
copies. The Custodian aso failed to certify as to the veracity of the statements he
made in the SOI.

The Custodian included a separate certification dated August 28, 2009, in support
of his actions with regard to the handling of the OPRA requests which formed the basis
of this complaint (SOI Item 12). The Custodian certifies that he has in place a system for

"The majority of the documents has nothing to do with the instant complaint, but rather is related to OPRA
requests that were made after the complainant filed the Denial of Access Complaint in this matter. See
footnote 6.

® The attached documents consist of an identical set of copies of the 167 pages of documents the
Complainant delivered to the GRC on September 1, 2009. Only a few pages of the documents have any
relevance to the instant complaint.
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handling OPRA requests wherein he immediately discloses non-exempt records if his
office has possession of such records and he routes al other requests to the municipal
employee(s) that he believes may have possession of the requested records with
directions to take care of the request. The Custodian further certifies that if a requestor
complains that his’her request was not addressed, the Custodian will continue to send
directives to the municipa employee(s) until such time as the requestor files a complaint,
then the Custodian certifies that he will forward the entire matter to the Office of the
Township Attorney.

The Custodian’s Counsel asserts the Complainant is a disgruntled individua who
submits “numerous, persistent, consistent, and tiresome OPRA requests and GRC
Complaints [which] appear to have no other purpose than to harass the Township...”
Counsel states that the Custodian has never denied the Complainant requested records.
Finally, Counsel states that Police Chief Michagl Chase and Detective Lieutenant
Amanda Koontz will forward certifications as attachments to the Custodian’s SOI.

October 13, 2009

Certification of Police Chief Michael Chase. Chief Chase certifies that on
September 30, 2008, the Police Department disclosed to the Complainant information
regarding 911 telephone calls made on August 1, 2008, August 15, 2008 and August 18,
2008. Chief Chase further certifies that the Police Department prepared for disclosure
911 telephone calls made on September 30, 2008, December 5, 2008, February 4, 2009
and March 11, 2009; however, the Complainant has not paid the copying costs for said
records.

Analysis
Whether the Custodian unlawfully denied accessto the requested recor ds?
OPRA provides that:
“...government records shall be readily accessible for inspection, copying,

or examination by the citizens of this State, with certain exceptions...”
(Emphasis added.) N.J.SA.47:1A-1.

Additionally, OPRA defines a government record as:
“... any paper, written or printed book, document, drawing, map, plan,
photograph, microfilm, data processed or image processed document,
information stored or maintained electronically or by sound-recording or
inasimilar device, or any copy thereof, that has been made, maintained or
kept on file ... or that has been received in the course of his or its official
business...” (Emphasisadded.) N.J.S.A. 47:1A-1.1.

OPRA places the onus on the Custodian to prove that a denial of accessis lawful.
Specificaly, OPRA states:

Regina Okafor v. Township of Irvington (Essex), 2008-214 — Findings and Recommendations of the Executive Director 4



“...[t]he public agency shall have the burden of proving that the denial of
accessisauthorized by law...” N.J.S.A. 47:1A-6.

OPRA provides that government records made, maintained, kept on file, or
received by a public agency in the course of its official business are subject to public
access unless otherwise exempt. N.J.SA. 47:1A-1.1. Additionally, OPRA places the
burden on a custodian to prove that a denial of access to records is lawful pursuant to
N.J.S.A. 47:1A-6. . A custodian must release al records responsive to an OPRA request
“with certain exceptions.” N.J.S.A. 47:1A-1.

Based on the inadequate evidence presented in this matter, the GRC is unable to
determine whether or not the Custodian unlawfully denied access to the records
responsive to the Complainant’s request. Therefore, this complaint should be referred to
the Office of Administrative Law for a hearing to resolve the factsto determine whether
the Custodian unlawfully denied access, and if so, for a further determination of whether
the Custodian knowingly and willfully violated OPRA and unreasonably denied access
under the totality of the circumstances.

Conclusions and Recommendations

The Executive Director respectfully recommends the Council find that based on
the inadequate evidence presented in this matter, the GRC is unable to determine whether
or not the Custodian unlawfully denied access to the records responsive to the
Complainant’s request. Therefore, this complaint should be referred to the Office of
Administrative Law for a hearing to resolve the facts to determine whether the Custodian
unlawfully denied access, and if so, for a further determination of whether the Custodian
knowingly and willfully violated OPRA and unreasonably denied access under the
totality of the circumstances.

Prepared By: John E. Stewart
Case Manager/In Camera Attorney

Approved By: Catherine Starghill, Esqg.
Executive Director

November 10, 2009
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New Jersey Government Records Council
Denial of Access Complaint - Detail Summary

Use this form to summarize the content, fime and date of any conversations regarding this complaint,
along with the names of the participants and any witnesses.

The following Records “O.P.R.A” dates and times were submitted to the Irvington Township and Denied for
no reason allowed by the Q.. R A Laws:

1. August 4, 2008, a separated date of event at ¥#10:15-1:00PM ***

2. August 6, 2008, an officer’s name on Police # 22 at 6:45am came to my establishment harassed roy
customers and an incident that happened on August 4, 2008 —over five false traffic tickets issued to me by
officer# 355. Denied

3. August 15, 2008 ~4pages ** about 33 calls, only 3 dates partial released : 8/1/08, 8/13/08 and 8/4/08 at
noon not from ** 10:15am** requested separately on the above date; see Tape for prove form Mr. Wiener
signed off ( cost under $20.00) Denicd 35call

4. September 9. 2008~

5. September 30, 2008~ Six Separate requests, referred Mr. Wiener on October |, 2008 ** only 1 date
provided Mr. Wiener signed off. See tape for prove(9/30/08 at 12:50, 9/26/08 at 1339 and 9/26/08 at 14/19 )

6. October 9, 2008~

7. November 18, 2008~ 27pages Repeat of the above

8. December [2. 2008~

9. December 18, 2008~ fourth requests

10. January 5, 2009~ 1 page call at 09:50am -10:19am

11. January 9, 2009~

12. January 16, 2009~ call at 1645-1733 and Request for officers name oun IPD cars # 50, 25 and 20 who
abused me in front my customers and others , officer Lacoster falsely ticket me on 1/15/09

13, February 4, 2009 ~ 3 dates, call on 1/15/09 at 1645-1733 from 973- 372-5704/ 973-493-5423 to TIPD 973
399-6600/01 and calls on 1/12/09 at 1205-1220 12 pagcs calls and complaints filed against officer: Lt. Yannati,
Sgt. Ralph Collura & Dispatcher 915, Roxanne Laudruan on incidents on 11/25/08, call made

11/25/08 at from 8: 20am-9:00(abuscd by dispatcher 915, Lt. Yannattiyam, calls from 973~ 992.5172 and 973-
493-5423 to TPD 973- 399-6600-01 and at ] 1:00am ~11:05 (spoke to I/A Supervisor A. Koontz), calls from
§73-992-5172 to TPD Intcrnal Affairs, at 11:05-11:28am(spoke to Sgt. R. Collura) calls from 973- 992-5172
and 973-493-5423 to IPD 973-399-6600-01 and finally on 11/25/08 at 4:45-5:08pm call from 973-372-5704 /
973-493-5423 to [PD 973-399-6600/01(specifically spoke to Lt. Yannatti} and a repeat of 8/4/08, 8/4/08,
&/6/08, and 1/23/09

14. February 10, 2009~ <9117 call and routed to TPD who did not respond until around 850am -915am T called
Mayors” # then the suspect running found with skull cap pulled down over his eyes and face mask and black
knit glove. Several units and back ups responded. Note one of them hired to be on the look out was found with
IPD scanner. *No one from IPD could help with the investigation, whose scaoner was stolen? These are
juveniles. What were they (youths) doing with the TPD scanner? How come both suspects were not tried
especially the one with the scanner, The cooked up the charges and the investigation. responded and
apprehended the two suspects hired to kill me that day. party to the case

18, March 24, 2009~ calls on 3/11/09 at 1204-1206 “911” from 973- 493- 5423 and 973-372-5704 who routed
to TPI» who did not respond until “suspect” alerted them lied that my staff had a “gun” then the IPD Sgi. Ralph
Collura, Ramiro Rodriquez and Maxwell responded. Police report written was cooked up. I reserved my
comments, Same date calls made at 1206-1214 to Mayors office # 973-399-6639 then forwarded to Police
Director extension # 6507 three times No response. “Police Report # 09-10204” I thank God Mayor was
present. T would have been dead.
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